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Abstract: This paper aiins to trace the Islamic concept of al-iffa’ within the context of the legal
position of fatwa in the jurisdictional limits of four countries: Malaysia, Saudi Arabia, Pakistan
and Sudan, Essentially, the Istamic Shari’ah has placed great emphasis on the practices of jitihad
in the early days of Islam. However, today, the Islamic nations worldwide are governed by the
respective laws of the land, which makes it improbable that similar rules and treatment apply to
the fatwas, muftis and fatwa issuing bodies, Hence, this paper examines the legal position of fatwa
in selected jurisdictions as aforementioned. It was found that in Malaysia, the National Fatwa
Council is merely as a consultative body and whatever fatwa passed by the Council is not binding
until it has been gazetted by the respective state. There is no Grand MufiT in Malaysia unlike in
Saudi Arabia, Pakistan and Sudan, which in turn makes the fatwa binding on the people.
Additionally, it was further learned that fordwd in Malaysia are not streamlined. There are various
Jatawd issued by the respective states which are contradictory to each other, It is hoped that this
paper will shed light to future research on this subject matter, particularly the legal aspects of
fatwa, mufti and fatwa issuing body in Malaysia
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1. Introduction

The Islamic concept of al-iffa’ simply means the process of issuing decrees on a certain matter or
dispute, and the outcome of the process is called a fatwa (Aziz Sheikh, 1998). The process requires a
certain level of ijtihad to be exercised by the mufti based on the normative concepts of the Islamic
Shari’ah. In the eyes of the Shari’ah, the fatwa is not binding in nature (Powers, 1992; Mahmud
Saedon, 1971)). This paper seeks to provide an overview of the legal position of farwa in selected
jurisdictions, namely Malaysia, Saudi Arabia, Pakistan and the Sudan. The paper begins by
introducing the concept of fatwa and its functions. The next part provides an account of the legal
position of farwa in light of the respective jurisdictions. The paper concludes by outlining the lessons
learned from the experience of these other jurisdictions, with the aim to further improve the legal
position of fatwa and the issuing process and procedure (a/-ifta’) in Malaysia.

2. Fatwa and Its Functions

According to Muhammad Salam Madkiir (1969), a farw4 is basically to interprete a fukm and it is not
binding. Based on the above concept, it is clear that a farw3 is a part of /udom that has been issued to
the people who ask about it and really want to know about that issue. However, once he has been
informed about the fudon, he is bound to follow or practice the fafwa (Othman Ishak, 1981).

On this note, Mahmud Saedon (1971) further emnphasised that a_fatwa is to interprate the hukm on a
certain issue. The hukm that has been mentioned here is basically the one which is based on istinbdt
(the methodology to deduce law). The process to issue the kukm or istinbdt on must draw conclusion
on it based on SharT 'ah sources. The main sources are a/~-Qur’'dn and al-Sunnah and the secondary
sources are al-givds (analogy), al-istihsan (juristic preference) and masdlih al-mursalah (public
interest). Nevertheless, a direct answer from al-Qur’'an and al-Sunnah to a certain question or
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(2) If the mufi? considers that following the qail al- mu ‘tamad of the madhhab Syafi T will
lead to a situation which is repugnant to public interest, the mufii may follow the gail al-
mu ‘tamad of the madhhab Hanafi, Maliki or Hanball.

(3) If the mufi considers that none of the gadul al-mu ‘tamad of the four madhhabs may be
followed without leading to a situation which is repugnant to public interest, the mufi7 may
then resolve the question according to his own judgment without being bound by the gail
al-mu ‘tamad of any of the four madhhabs.

In this respect, once a fatwd is gazetted it becomes binding upon the Muslims, In the Federal
Territories, Section 34(3) of the Administration of Islamic Law (Federal Territortes) Act 1993
provides that:-

Upon publication in the Gazette, a farwd shall be binding on every Muslim resident in the
Federal Territories as a dictate of his religion it shall be his religious duty fo abide by and
uphold the fatwd, unless he is permitted by Islamic Law to depart from the fatwd in matters of
personal observance, belief, or opinion.

In addition, a farwa is to be recognized by the Shar? ‘ah courts generally as being authoritative, as
provided in Section 34(3) of the Administration of Islamic Law (Federal Territories) Act 1993:-

A fatwa shall be recognized by all Courts in the Federal Territories as authoritative of all
matters laid down therein.

32 Saudi Arabia

Saudi Arabia is almost unique in giving the ‘wlamd comprising of Islamic religious leaders and
jurists, a direct role in government {Goldstein, 2010). The ‘wlamd’ have also been a key influence in
major government decisions, for example, the imposition of the oil embargo in 1973 and the invitation
to foreign troops to Saudi Arabia in 1990 (Nawaf, 1999). In addition, they have had a major role in
the judicial and education systems (Farsy, 2010) and a monopoly of authority in the sphere of
religious and social morals (Hassner, 2009; Joseph, 1986)). In this regard, the al-lgjnah al-dd Tmah
lil-bubath al-ilmiyyah wal-iftd’ (Permanent Council for Academic Research and Farwd) holds the
task of considering various issues and providing farwds having to do with all aspects of life. The
Council which comprises of a number of senior scholars in Saudi Arabia explains rulings of Shari ‘ah
to the people and prepares research papers for discussion among the Council of Senior Scholars and
issues fatwa in areas of "agidah (creed), "ibadah (worship) and social issues.

As for the Shari ‘ah rulings in Saudi Arabia, the primary source of law is the Islamic Shar? ‘ah derived
from the teachings of al-Qur ‘an and al-Sunnah (Campbell, 2007). Shari ‘ah is not codified and there is
no system of judicial precedent available in the Kingdom. Saudi judges are required to follow the
principles of the Hambali School of jurisprudence which is found in the pre-modern texts (Hefner,
2011). Nevertheless, because the judge is empowered to disregard previous judgments (either his own
or of other judges) and he will apply his personal interpretation of Shari'ah to any particular case,
divergent judgments arise even in apparently identical cases (Otto, 2010). Royal decrees are the other
main source of law but are referred to as regulations rather than laws because they are subordinate to
the Shari'ah (Campbell, 2007). Royal decrees supplement the Shari'ah in areas such as labor,
commercial and corporate law. Additionally, traditional tribal law and custom would still remain
significant {Vogel, 2011).

Accordingly, the [slamic Skari 'ah becomes the sacred prevailing law and the foundation of the legal
system. Most of the judges and mufiis resort to Hanbali figh books in deriving their decisions in the
administration of justice. In this respect, a/-QOur ‘an and the al-Sunnah are the main sources of law and
relied upon by judges and mufi7s in rendering judgments and farwd on the individual cases brought
before them, as provided by Article 45 of the Basic Law of Government: “The source of the
deliverance of fatwa in the Kingdom of Saudi Arabia are God's Book and the Sunnah of His
Messenger”.

As for the fatwa issuing process, the fatdwa are derived according to the Shari 'ah principles and there
is no specific provision or guideline for the methodology of deriving farwa. There is no specific
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situation. Therefore, two disputing parties could belong to different groups of madhhab, and adjudged
by two judges belonging to different groups of madhhab.

5. References

Aziz Sheikh. "Death and dying--a Muslim perspective." Journal of the Royal Society of Medicine 91,
no. 3 (1998): 138.

Powers, David S. "On Judicial Review in Islamic Law." Law and Society Review (1992):p. 315-341.

Muhammad Abdul Salam Madkur, al-Madkhal al-Figh al-Islami (Egypt: Dar al-Nahdah al-
‘Arabiyyah, 1969),p. 399, see also Mohammad Saedon, Etika Mufti.p.79-94.

Othman Ishak (1981) Fatwa Dalam Perundangan Islam. Kuala Lumpur, Fajar Bakti.

Mahmud Saedon Awang Osman (1971), Etika Mufil: Tugas dan Peranan Dalam Menghadapi Alaf
Baru. Seminar Serantau Mufti dan Fatwa. Kuala Lumpur: IKIM, 23&24 September.

National Fatwa Council website, online, available at http://www.e-fatwa.gov.my/, accessed on 10th
May 2011.

Malaysian Department of Islamic Understanding website, online, available at
http://www.islam,gov.my/mu'amalat/fatwi-mu'dmalat?page=1, accessed on 17th May 2011.

Ahmad Hidayat Buang, (2002) "Analisis Fatwa-fatwd Semasa Shari‘ah di Malaysia." Jurnal Syariah,
10 (1).

Hooker, Barry (1983) "Fatawa In Malaysia 1960-1985: Third Coulson Memorial Lecture." Arab Law
Quarterly, 8 (2).

Jackson, S (1996) The Constitutional Jurisprudence: The Constitutional Jurisprudence of Shihab Al-
Din Al-Qarafi, Leiden, Brill.

Goldstein, Natalie; Brown-Foster; Walton, (2010) Religion and the State, (Exeter: Fact on File).

Nawaf E. Obaid (Sept. 1999). "The Power of Saudi Arabia's Islamic Leaders". Middle East Quarterly
VI (3): 51-58. Online, available at http://www.meforum.org/482/the-power-of-saudi-arabias-
islamic-leaders Retrieved 23rd June 2011, See also R.Hrair Dekmejian, "The Rise of Political
Islamism In Saudi Arabia."

Farsy, Fouad, (2010) Modernity and tradition: the Saudi equation (Guernsey, Channel Islands: Knight
Communications).

Hassner, Ron Eduard,(2009) War on sacred grounds (New York: Cornell University Press).

Joseph A. Khechician, (1986) "The Role of Ulama in Politic Of Islamic State: The case of Saudi
Arabia," International Journal of Middle East Studies 18.

The website of Islamopedia Online, online, available at http://www.islamopediaonline.org/ accessed
on 12th November 2015.

The website of the General Presidency of Scholarly Research and Ifta’, online available at
http://www.alifta.com/default.aspx accessed on 12th November 2016.

Campbell, Christian (2007), Legal Aspects of Doing Business in the Middle East (North Corlina, Lulu
Press Inc.

Hefner, Robert W.,(2011) Shari' ah Politics: Islamic Law and Society in the Modern World
(Bloomington, Indiana University Press).

Otto, Jan Michiel, (2010} Sharia Incorporated: A Comparative Overview of the Legal Systems of
Twelve Muslim Countries in Past and Present (Leiden: Leiden University Press).

A Committee for Shari‘ah, Economics and Banking Scholars, (201(}) alFatawa al-Shareyyah for
Sudanese Banks (Khourtom: Sudan Academy for Banking and Financial Services)

Moeen H. Cheema, (2012) "Beyond Beliefs: Deconstructing the Dominant Narratives of the
Islamization of Pakistan's Law," 60 Am. J. Comp. L. 875.

Frank E.Vogel, (2000) Islamic Law and Legal System Studies of Saudi Arabia (Leiden: Brill).




